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Judge Merlin

On March 28, /1986 the Commission reversed my determination
that the operator was negligent and remanded the case to me "for
recomputation of an appropriate penalty",  Pursuant to the Com-
mission's decision I issued an order dated March 31, 1986
directing the parties to submit their recommendations regarding
an appropriate penalty amount on or before April 28, 1986.  They
have now done so.

I originally assessed a penalty of $7,500.

The operator recommends a penalty of $150 on the ground
there was no negligence.

The Solicitor recommends a penalty of $7,500 which repre-
sents no change from what I assessed before the Commission over-
turned my ruling on negligence.  In support of a $7,500 penalty
the Solicitor argues that the two decedents were negligent and
that their negligence is attributable to the operator. The Solic-
itor acknowledges that the Commission specifically held that it
could not consider this issue because it had not been raised at
ial level.  Nevertheless, the Solicitor argues that the
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